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Canady: Trading Stamps—The Great American "Pastetime"
NO TES
Statutes requiring security for expenses have this purpose and achieve
it by discouraging small stockholders from bringing suit. The posting
of a sizable bond will deter many from suing. Unfortunately the
New York approach has cut down drastically the number of suits,
possibly including many legitimate causes. The California approach,
on the other hand, does not attempt to set an arbitrary sum as the
test of proper motives; it applies to all suits if the defendants can
sustain the burden of showing that in all probability the corporation
will not benefit from the litigation.
Before Florida embarks on any similar legislation, a study of the
experiences of the states that have had these statutes for several years
is in order. By no means, however, should an untolerable burden be
placed on stockholders who are seeking to protect their financial interests by using derivative suits.
If suits for private purposes are to be discouraged, as this writer
feels that they should, methods of settlement should be carefully examined. To allow a suitor on the corporate cause of action to keep
the benefits without sharing with all other stockholders encourages
cranks and swindlers. Florida should adopt a rule similar to Federal
Rule of Civil Procedure 23 (b), requiring court approval and notice
to the other shareholders prior to voluntary dismissal or settlement.
STEPHEN W. SESSUMS

TRADING STAMPS - THE GREAT AMERICAN "PASTETIME"
The highly competitive American merchant, long ago pressed into
offering installment buying, parking facilities, or free glassware in
order to keep abreast of competition, has now come up with an old
retailer's standby - the trading stamp. This dusted-off promotional
device has literally taken the nation by storm. In retail outlets rariging from feed stores to beer depots that something-for-nothing gleam
can be seen in the customer's eye as redeemable stamps are doled
out in proportion to the value of his purchase. The bonanza continues to grow, but so does the legal controversy surrounding it, as
lawyers and legislatures get into the act. This note will relate some
of the new economic findings on premium-giving to the present law.
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HISTORICAL BACKGROUND

The trading stamp idea is by no means new. As early as 1851
the B. T. Babbitt Company gave coupons in connection with the
sale of its soap that could be exchanged for pictures.' Other large
companies followed suit, and after the Civil War there was a steady
growth of premium giving. These operations, however, were confined
to systems maintained by individual merchants and were dwarfs compared to today's gigantic stamp plans. It was not until the formation
of the Sperry & Hutchinson Company in 1896 that the present-day
concept of the trading stamp was born. The organizers of the company
felt that several stores could be more efficiently served by one coupon
company, which would provide, in addition to the stamps, premium
catalogues, stamp books for the customers, and merchandise when the
stamps were redeemed. The plan was an immediate success, and
there was a tremendous increase in both the number of merchants
using the stamps and companies putting them on the market.
Opposition to the trading stamp idea developed with the initial
success of the venture and has increased in intensity over the decades.
While much of this no doubt stemmed from the competitive advantage enjoyed by the merchants who used stamps, the early days of this
business were marred by a good share of old-fashioned skullduggery.
It did not take the schemer long to see the obvious advantage in the
delayed duty to produce; he could sell his stamps and come out far
ahead later by offering shoddy merchandise as premiums or even
farther ahead by skipping town. In addition, the retailers linked
the stamp schemes with the unpopular manufacturers' premium plans.
The latter were used as a device to push brand names and take the
control of their disposition from the local merchant.
The stamp companies continued to grow, and prior to World War
I they effectively avoided legislative interference, although after the
war some states required that the cash value be printed on the face
of the stamp. In the meantime, competition among the stamp companies and a little executive foresight contributed to a cleaner and
more stable industry.

Later the Robinson-Patman

Act 2 and the

3

Miller-Tydings Act gave an indirect boost to stamp popularity by
narrowing the field of price competition.
'For an extensive history of trading stamps see Vredenburg, Trading Stamps,

in

78 (Harper Bros. ed. 1958).
249 STAT. 1526 (1936), 15 U.S.C. §§12-27 (1952).
'50 STAT. 693 (1937), 15 U.S.C. §§1-7 (1952).
SEELYE, MARKETING IN TRANSITION
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Trading-stamp fortunes declined during World War II when a
cost squeeze developed from the rigid price controls; overhead-conscious retailers slashed stamp costs first. Furthermore, merchants did
not need promotional devices, since they already had more orders
than inventory. As a result, many stamp companies dropped out of
the business. With the end of wartime controls, however, the Big
Stamp Boom arrived and America began its pasting spree.
SCOPE AND OPERATION OF THE TRADING STAMP INDUSTRY

From its modest beginnings the trading stamp industry has grown
to such an extent that 168,000,000,000 trading stamps were issued by
stores in 1956. 4 This is a mere 1,000 stamps for every man, woman,
and child in the United States. The contemporary scene was graphically portrayed in a recent article in the Wall Street Journal:5
"The Sperry and Hutchinson Company . . . has 35,000 retail
stores using its 'Green Stamps.' The company operates a chain
of 300 redemption stores, double the number it had ten years
ago .... Sperry and Hutchinson has become the biggest single
buyer of small appliances ....
"The Gold Bond System of Minneapolis boasts 7,000 retail
clients in Minnesota and Iowa. This company's business has
doubled every year since 1945."
The story goes on. A recent United States Government Marketing
Research Report8 estimates that 250,000 retail outlets were dealing in
stamps in January 1957, and that 225 firms were selling the stamps.
The industry, however, is extremely concentrated. Of the 199 companies surveyed by the Government, only thirty-three had annual
revenues of more than one million dollars, and this accounted for
about ninety per cent of the total revenue from stamps. 7 Ten of these
companies cornered almost seventy per cent of the business in 1956.8
Traditionally no particular type of merchant has gravitated toward
the stamp trade. In Tampa, for instance, grocery stores, service
4U.S. DEP'T oF AGRICULTURE, TRADING STAMPS 2 (1958)

(Marketing Res. Rep. No.

295).
5TWall Street Journal, Aug. 18, 1953, p. 1, col. 1.
6U.S. DEP'T oF AGRICULTURE, Op. cit. supra note 4, at 4.
71d. at 2.
8lbid.

Published by UF Law Scholarship Repository, 1959

3

Florida Law Review, Vol. 12, Iss. 2 [1959], Art. 5

UNIVERSITY OF FLORIDA LAW REVIEW

stations, furniture stores, car washes, florists, hardware stores, laundries,
and even a radio station are using one type of trading stamp.9 The
great bulk of the trade, however, has been promoted by the supermarkets; this alone has almost singlehandedly accounted for the
phenomenal flourish of stamps since 1951. A Government report indicates that the stamp trade is apportioned among the various busi10
nesses as follows:
Grocery stores
Service stations
Drugstores
Dry cleaners and laundries
Hardware stores
Other
Total

57.0%
20.0
4.6
2.4
2.0
14.0
100.0%

The same pattern can be found in Florida with the notable exception
of the drugstore trade. In other parts of the country drugstores handle
a brisk trade in stamps, with 49%, 57%, and 44% of the drug stores
in North Dakota, Oregon, and Michigan, respectively, dispensing
stamps; however, the American Druggist lists no stores in Florida
doing so.' Findings in Gainesville indicate that this may be because
of the extensive use of resale price maintenance contracts in this
area of retailing. Druggists are reluctant to court trouble by evading
these contracts.
A recent survey has shown that a number of certain types of retailers have discontinued the use of trading stamps. 12 The Super
Market Institute's 1958 annual survey notes that more member stores
dropped stamps in 1957 than added them.' 3 A 1954 University of
Utah survey reveals that eight percent of that state's drugstores had
discontinued use of the stamps. 4 Reports such as these are sporadic
and do not paint a complete picture. A recent Department of Agriculture survey of much greater depth generalized on this point in
only one area: "Growth in the use of trading stamps by the grocery
9See advertisement, Tampa Tribune, Mar. 3, 1959, §1, p. 4, col. 1-6.
10U.S. DEP'T OF AGRICULTURE, Op. cit. supra note 4, at 6.
l"American Druggist, Oct. 12, 1953, p. 5. Since then a few drugstores have
instituted trading stamps, but they are not generally offered.
12SUPER MARKET INSTITUTE, THE SUPER MARKET INDUSTRY SPEAKS 24-25 (1955).
13Quoted in U.S. DEP'T OF AGRICULTURE, Op. cit. supra note 4, at 30.
'4Quoted in SEELYE, op. cit. supra note 1, at 93.
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trade appears to have leveled off somewhat."' 15
There are three main types of stamp companies as characterized
by the type of ownership: (1) those owned wholly independent of
the retailers, (2) those owned by leading retailers using the services,
and (3) those owned co-operatively and operated by a group of retailers within a trade area. By far the majority of stamp operations
in Florida fall into the first category. The last two types have very
recently become important nationally, mainly because of an effort to
counteract the power of the independent giants. Along this line, a
by-product of stamp companies has appeared in the form of promotional companies organized to set up small co-operative companies.
Their services include the organization of the stamp plans; the printing of stamps, collection books, and catalogues; and in some cases
the actual providing of merchandise for redemption.
There are a number of sources of profit inherent in a stamp business that mark it as uniquely lucrative, to say the least. The most
striking difference in this type of business lies in the time lag between
the receipt of remuneration and the duty to perform. In a large
operation this could provide millions of dollars of interest-free working capital at all times; reinvested, this would provide quite a profit
in itself. Some of the companies maintain a reserve fund to cover the
redemption liability. In spite of the obvious dangers, there are few
state laws regulating this large amount of trust capital.
Another unique source of profit is the almost assured fact that a
number of the stamps will never be redeemed. In response to a
Government surveyO a few firms candidly stated that they expected
to be called on to redeem less than three fourths of the stamps they
distributed. Forty-five per cent of those responding expected at least
17
a five per cent clear profit from this source, and some much more.
It takes no great business sagacity to realize that with an annual revenue of over one million dollars, this represents a tidy assured sum.
It seems, too, that those expecting over nine tenths of the stamps to
be redeemed are a little less than candid, considering the many hands
through which the stamps inevitably pass and the five to eighteen
weeks average time lag before they are redeemed.18
A third lucrative source of profit to the premium companies is
15U.S. DEP'T OF AGRICULTURE, Op.

cit. supranote 4, at 30.

261d. at 6.
l7Ibid.
28U.S. DEP'T OF AGRICULTURE, TRADING STAMPS AND THE CONSUMER'S FOOD BILL

4 (1957)

(Marketing Res. Rep. No. 169).
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the difference in the price they pay for the redemption merchandise
and its retail value, the latter being the measure of worth to the
housewife and hence the worth of the stamps. In addition to the
savings through quantity buying, there is a savings in outlay; the
overhead is less in the marketing of premiums in redemption stores
than in the ordinary retail markets, where plush surroundings and
glittering windows must be employed to bring in trade.
ECONOMIC EFFECTS

There is no denying the fact that trading stamps are an expense to
retailers; one governmental agency estimated the cost to merchants
in 1956 at 375 million dollars. 19 The question is, who bears this
burden? This topic has generated much heated controversy. Stamp
enthusiasts say that increased sales from the use of premiums defray
their cost; multitudes of angry retailers have decried this in full
page newspaper advertisements proclaiming the system to be "eco20
It
nomic prostitution at its best -economic insanity at its worst1"
might be pointed out that any increase in prices as the result of issuing stamps would be likely to drive away those seeking the advantages of trading stamps; thus the cost in most instances must be absorbed by the merchant. Results of an extensive investigation by the
Agricultural Marketing Service Division of the United States Department of Agriculture of the effect of trading stamps on retail prices
support this thesis.
In conjunction with the Bureau of Labor Statistics, the Agricultural
Marketing Service studied prices of foods for an eight-month period
after the introduction of trading stamps in twenty-one cities. Prices
in the nonstamp stores rose an average of 0.1 per cent, while those
in the premium stores went up 0.7 per cent for a net rise of 0.6 per
cent. 21 By the same token, it "has been estimated that, on the average,

the merchant pays about two and one half percent of his gross sales
to the stamp company for the right to issue stamps and for stamps,
stamp books, and some advertising."22 It can be seen, therefore, that
the larger part of the cost is being absorbed by the retailer. In some
19U.S.

DEP'T

OF AGRICULTURE, TRADING STAMPS 2

(1958)

(Marketing Res. Rep.

No. 295).

2oCincinnati Inquirer, Jan. 19, 1959, p. 4A.
21U.S. DEI'T OF AGRICULTURE, op. cit. supra note 19, at 19.
22U.S. DEP'T OF AGRICULTURE,

TRADING STAMPS

AND THE CONSUMlER'S FOOD BILL

5 (1957) (Marketing Res. Rep. No. 169).
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areas, the Government report points out, the increase in sales volume
absorbs the new cost, but that is not always the case. Some merchants
have had to offset the cost of the stamps by increasing the proportion
of high-markup items carried, offering fewer low-price specials, or
reducing advertising costs. Others have merely accepted the hard fact
of lower profits per dollar of sales. The solution or combination of
solutions used to meet the cost of stamps has depended upon the
competitive situation in the particular area.
It should be noted that those merchants who have defrayed the
cost of stamps through an increased volume of sales may be operating
in a fool's paradise. If the use of trading stamps does not affect the
total volume of sales across the industry but only shifts demand from
one merchant to another, it would seem that any advantage gained by
institution of the system would be subject to being diminished later
by competing merchants who "sign up" with other stamp companies.
Most of the above discussion assumes, as do most of the reports
this writer has found, that the use of trading stamps does not increase
the over-all flow of retail merchandise. But is this assumption warranted? No doubt many husbands have heard their wives say, "We
don't really need this, but think of the stamps!" Strange things are
accomplished through the mystic lure of these little pieces of paper.
As one advertisement sarcastically noted: "In one part of the country
a Junior Chamber of Commerce offered fifty free stamps to induce
people to vote and created a stampedel"23
LEGAL AsPECTs

The American trading stamp has had a stormy legal history. Laws
to curb or completely prohibit its use have been enacted by state
legislatures since the inception of the system sixty years ago by the
Sperry Company. In 1916 the United States Supreme Court upheld
these prohibitive statutes as not violative of the due process clause
of the fourteenth amendment;2 4 thus the states have had a free hand
in dealing with the problem.
State legislation today ranges all the way from minor regulation
to outright prohibition. Of no small importance, however, is the
fact that the public at large is unaware of the "evils" of the trading
stamp bonanza. In North Dakota, for instance, as a result of a 1956
-3Cindnnati Inquirer, Jan. 19, 1959, p. 4A.
24Rast v. Van Deman & Lewis Co., 240 U.S. 342 (1916).
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referendum a state prohibitive tax on trading stamps was easily overthrown; 25 and in 1957, of the approximately 100 bills relating to
trading stamps proposed in thirty-five state legislatures, only four
were enacted.26 A 1957 Kansas law outlawing the use of trading stamps
in any form has not been tested constitutionally, 2- but a recent Tennessee statute levying a prohibitive tax on both retailers and stamp
companies was declared unconstitutional by the state supreme court on
the ground that it discriminated against those retailers who patronized
stamp companies, as opposed to those who issued their own stamps.2 8
In general, the present-day trend of state courts seems to be toward
upholding the validity of trading stamp legislation, though the numerical majority is to the contrary.2 9 Another reason for invalidating
the legislation, in addition to the ground that it is discriminatory, is
that the laws constitute an unreasonable interference with individual
liberty,30 with private property,3 1 or with a lawful business not within the police power of the legislature.32 An early Supreme Court
decision held that the stamp plans were of such dubious nature as
regards the general welfare that their regulation fell within the police
power of the states and they were thus outside the protection of the
fourteenth amendment.3 3 A number of state courts have followed this
34
reasoning.
The validity of a statute often depends upon its wording, particularly when the question of discrimination is raised. A Michigan
statute that imposed a tax upon trading stamps only when redeemed
by one other than the merchant who issued them was declared invalid as class legislation35 However, a Wisconsin statute proscribing
25Life, Mar. 4, 1957, p. 115.
26U.S. DEP'T OF AGRICULTURE, TRADING STAMPS 14 (1958)

(Marketing Res. Rep.

No. 295).
27Ibid.
2
sLogan's Supermarkets, Inc. v. Atkins, 304 S.W.2d 628 (Tenn. 1957).
29See Sperry & Hutchinson Co. v. Hoegh, 246 Iowa 9, 11, 65 N.W.2d 410, 416
(1954) (dictum).
3
0oKanne v. Segerstrom Piano Mfg. Co., 118 Minn. 483, 137 N.W. 170 (1912);
Young v. Commonwealth, infra note 31.
3
'Young v. Commonwealth, 101 Va. 853, 45 S.E. 327 (1903).
3
2State ex rel. Hartigan v. Sperry & Hutchinson Co., 94 Neb. 785, 144 N.W.
795 (1913).
33Pitney v. State of Washington, 240 U.S. 387 (1916).
34E.g., State v. Wilson, 101 Kan. 789, 168 Pac. 679 (1917); Ed Schuster & Co.
v. Steffes, 237 Wis. 41, 295 N.W. 737 (1941); Sperry & Hutchinson Co. v. Weigle,
166 Wis. 613, 166 N.W. 54 (1917).
3
5People ex rel. Attorney Gen'l v. Sperry & Hutchinson Co., 197 Mich. 532, 164
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trading stamps that excepted a manufacturer's or dealer's "ticket"
that could be redeemed for cash was held not discriminatory. 6 A
1913 Washington licensing fee of $6,000 per county for stamp companies redeeming in merchandise is still in operation in that state.37
Seven states give the consumer an option to redeem in cash rather
than merchandise. 38 In all of these jurisdictions the cash value must
be printed on the face of each stamp, and in some a minimum number
of stamps must be collected before cash can be demanded. In Indiana,
Maryland, Nebraska, New Jersey, Ohio, Utah, and Washington, retailers are liable if the stamp company fails to redeem. 3 1 Two of
40
the above states require a bond of the company before it can operate.
During the recently concluded session of the legislature, Florida
passed a mild regulatory act relating to trading stamps. 4 1 The act
requires an annual registration fee of $250 for stamp companies and
the filing of a bond to assure redemption. There is an additional
provision for cash redemption of stamps after January 1, 1960. The
provision that all unredeemed stamps escheat to the state was eliminated. This provision would have prevented windfall profits to the
stamp companies through nonredemption.
Some states have attempted to attack the stamp industry through
the gift enterprise or lottery statutes. This, however, has not been
generally successful, since there is no element of chance in most stamp
plans. One exception is the District of Columbia, which has a more
comprehensive gift enterprise statute.4 2 Three decisions construing
this law have held the issuance of trading stamps to be within its
purvey; 43 this practice has accordingly been stopped in the nation's
capital. At least one state attempt to have the stamps registered as
44
securities under the blue sky laws has been defeated.
N.W. 503 (1917).
36Sperry & Hutchinson Co. v. Weigle, 166 Wis. 613, 166 N.W. 54 (1917).
37WAsH. REv. CODE §36.91.020 (1956).
38Ind., Md., Neb., NJ., N.D., Ohio, Utah. See U.S. DEP'T or AGRICULTURE,
TRADING STAMPS 13 (1958) (Marketing Res. Rep. No. 295).
39U.S. DEP'T OF AGRICULTURE, op. cit. supra note 38, at 14.
40Maryland and Utah; see U.S. DEP'T OF AGRICULTURE, op. cit. supra note 38,
at 14.
4lFla. Laws 1959, ch. 59-311.
42D.C. CODE ANN. §22-3401 (1951).
43District of Columbia v. Gregory, 35 App. D.C. 271 (1910); District of Columbia v. Kraft, 35 App. D.C. 253 (1910); Lansburgh v. District of Columbia, 11 App.
D.C. 512 (1897).
44Sperry & Hutchinson Co. v. Hudson, 190 Ore. 458, 226 P.2d 501 (1951).
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The most successful indirect attempts to curb trading stamps have
been through the various state resale price maintenance laws, popularly called fair trade acts. These are diverse and complex, but their
essential purpose is to enable a manufacturer of a brand name product
to contract with retailers as to a minimum resale price of the article.
Theoretically this maintains the good will of the manufacturer's brand
by avoiding harmful price cutting at the retail level. Forty-five states,
including Florida, 45 have enacted statutes of this nature. Some contain "nonsigner" provisions whereby a contract between a manufacturer and retailers in an area can be enforced against other retailers
who have notice of the agreement. This has been declared unconstitutional in Florida,46 even though a retailer can become bound on a resale price if he enters into a contract directly with the manufacturer.4
The question regarding trading stamps is: Does the giving of stamps
with a purchase at the stipulated price constitute price cutting in
violation of the contract? There is no easy answer to this problem;
several factors must be taken into consideration. Such practices as
giving away stamps only on the "fair-traded" articles 48 and allowing
over two per cent of retail price upon redemption49 are indicative of
price cutting. The giving of stamps on all merchandise has resulted in
an injunction for evasion of a fair trade contract, even though the
contract covered only certain specified itemss ° Of major importance,
of course, is the wording of the state fair trade act. In Florida the
problem is narrowed by the specific references to "evasion of resale
price restrictions" in section 541.04 of Florida Statutes 1957, in which
"the offering or the making of any concession of any kind whatsoever
(whether by the giving of coupons or otherwise) in connection with
any such sale" is declared an evasion of the contract. Trading stamps
are therefore clearly illegal in Florida when a fair trade contract is in
effect.
On the federal level the trading stamp question has been before
the Federal Trade Commission on a number of occasions, but the
question involved has been concerned with the "acts, practices, or
ch. 541 (1957).
4GMiles Laboratories, Inc. v. Eckerd, 73 So.2d 680 (Fla. 1954).
45FLA. STAT.

§541.03 (1957).
sSee Weco Prod. Co. v. Mid-City Cut Rate Drug Stores, 55 Cal. App. 2d 684,
131 P.2d 856 (1942).
49See Trade Comm'n v. Bush, 123 Utah 302, 259 P.2d 304 (1953).
50Colgate-Palmolive Co. v. Max Dichter & Sons, 142 F. Supp. 545 (D. Mass.
47FLA. STAT.

4

1956).
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representations of the 'promoter' which were found to be in violation
of the general national policy against selling merchandise by lottery,
or provisions against exclusive dealing or price discrimination. In no
case did the Commission hold that trading stamp plans in themselves
were unlawful." 51 An investigation by the Commission during 195657 disclosed no violation of the Clayton Act or the Federal Trade
Act; it was concluded that stamp plans could not be considered an
2
unfair method of competition.5
CONCLUSION

The regulation or prohibition of the trading stamp bonanza in
this country now seems to be up to the individual states. An evaluation
of the basic merits or demerits of the system must take into account
factors not heretofore considered by single interest groups, not the
least of which is whether the consumers themselves want the system.
The consumer so far seems to be strongly in favor of trading stamps.
The surveys point to the fact that the cost of this binge is now being
borne by the retailers. However, if increased profits cannot be anticipated from the institution of a stamp plan but it is used merely
as a defensive measure to the changing competitive system, the cost
of the plan is more than likely going to be shifted to the consumers
in the form of higher prices. In this type of situation everyone has
a stamp plan, but no one wins; and cries of "parasitic" from the
merchants would seem closer to the truth. If the consumer feels that
the redemption merchandise is a good bargain and worth the price
boost in retail stores, there is no reason to believe that this new method
of marketing appliances and household goods is necessarily evil. If
the trading stamp opponents are concerned about the consumers
getting a bad bargain, they can easily combat this by advertising "no
trading stamps here - lower prices"; and let the buyer make the choice.
Any such free-enterprise solution seems at this time better than resort
to the legislatures for protective laws.
ARTHUR C. CANADAY

51From a press release of the Federal Trade Commission, Oct. 3, 1957.
52lbid.
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